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Abstract

This article tries to contextualise the formulation of Islamic laws with regards
to contemporary dynamics of non-Muslim leadership in the government. It
particularly addresses the religions deliberation (ijtibad) of the traditionalist
Moustin organisation, the Nadblatul Ulama/ NU, and its youth organisation,
the Gerakan Pemuda Ansor. The construction of Islamic laws in contemporary
Indonesia tells an insightful viewpoint in Islamic-laws making and delivers
multiplicity in Islamic interpretation. Despite the fact that these two
organisations are of the same organisation, the NU, their formulation of
Islamic laws with regards to non-Muslin leadership demonstrates a different
and contrasting opinion. While the national board of the NU through its
national congress in 1999 argues against non-Muslin leadership, the national
religions deliberation board (babtsul masail) of the Ansor in 2017 issues a
legal opinion that approves non-Muslin leadership. As this article argues, the
different opinions between these two institutions develops particularly because
of different construct in defining Islam and democracy in the largest Muslin
country Indonesia. They differ in reconciling istinbat (methods for formulating
the laws) of two principles of Islamic laws (usul al-figh); al-sabit (permanent)
and al-mutabawwil (change). It further argues that the national board of the
NU particularly sees the probibition of non-Muslin: leadership as al-sabit, an

unchanged dictum, whereas the Ansor considers it al-mutabawwil as looking
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at the Indonesian state constitution that does not discriminate its citizens
based on religion. Thus, making Islamic laws accords to the state constitution.

[Persoalan kepenzimpinan non-Muslin dalam ranab politik kembali menuai
polemik. Pilkada DKI Jakarta membuka kembali perdebatan lama perihal
bolely tidaknya memilib non-Muslim sebagai pemimpin. Keputusan bukum
_yang membahas persoalan ini adalah Muktamar NU di Lirboyo tabun 1999
dan Babstul Masail Kiai Muda GP Ansor yang diadakan tabun 2017.
Muktamar Lirboyo melarang mengnasakan nrusan kenegaraan kepada non-
Muslim kecnali dalam keadaan darurat, sedang Bahtsul Masail Kiai Muda
Ansor menghasilkean  keputusan babwa memilih pemimpin non-Muslindi
Indonesia sah secara agama dan konstitusi. Artikel ini mencoba untuk
mengkayi metode istinbat yang digunakan dua forum tersebut, sekaligus dilihat
posisi kednanya dalam teori al-Sabit dan al-Mutahawwil Adonis. Dengan
melakukan studi kepustakaan, kajian ini menghasilkan kesimpulan bahwa
hasil keputusan Muktamar NU di Lirboyo menggunakan metode istinbat
bayani, dan masuk dalam kategori al-Sabit. Sedang keputusan Babtsul
Masail Kiai Muda Ansor menggunakan perpaduan istinbat bayani dan

istislabi, dan masuk dalam kategori al-Mutabawwil.]
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Introduction

The previous election of Governor of DKI Jakarta was
remembering last controversy about voting a non-Muslim as a leader
in Indonesia. Discussing about the election of non-Muslim leader is
a case that would have never been done, prominently refers to nation-
state context', as well as it is implemented in Indonesia. The polemic

of non-Muslim leadership is not a hot issue in Islam. In Indonesia, the

! Is a concept in which the inhabitants see themselves as in nation and one
identity that have geographical boundaries under administration. The inhabitants see that
between a human and others ate related. See Daniel S. Papp, Contemporary International
Relations: Framework for Understanding (London: Macmillan Publishing, 1988), p. 19. In
another concept, nation-state means a set of idea about the state that built for all citizens
based on agreement that produce opened contractual-transactional relation between
parties. Nurcholis Madjid, Indonesia Kita (Jakarta: Paramadina, 2004), p. 42.

434 >« Episteme, Vol. 13, No. 2, December 2018



Syaiful Bahri: Non-Muslim Leadership................

controversy related to this case emerged since Indonesia has not been
become independent country yet.” Written in some /&b literature, this
authorization is excessively discussed. Most of fugaha agreed that in
normal situation, bringing non-Muslim into being a chief is forbidden.’
Thus, this prohibition is not an absolute decision. There are some contexts
in fikih that can be considered to change this certain prohibition into
allowable thing.* Moreover, Nahdlatul Ulama (NU) Congtess at Lirboyo’
allowed non-Muslim authotization in the emergency situation only.®
The dynamics matters happened in non-Muslim authorization
indicated that the controversy did not obviously reach the final point.
The prohibition stated by fugaha cannot be separated from the situation
and condition at that time. The system that government used was £bilafah
as it has been implemented since Umayah Diynasty.” It is different from
the nation-state concept which is applied today in Indonesia. A chief,
in Fikih Siyasab is purposed as the people who authorizes secular and

religious all at once (siyasah al-Dunya wa Hirasah al-Din). Therefore, all

> In Muktamar Nahdlatul Ulama (NU) in Banjarmasin, 1936 resulted that
Indonesia is Darul Islam. Nevertheless, at that time, the reign is on Dutch, but NU
agreed that Indonesia is categorized as Darul Islam. The term Darnl Islan in Mufktamar
Banjarmasin, according to KH. Ahmad Shiddiq, does not refer to the administration
system, but refers to the term religious, exactly Islamic itself. Abdul Mun’im DZ, Piaganm:
Perjuangan Kebangsaan (Jakarta: Setjen PBNU-NU Online, 2011), p. 52.

? Ibnu Hajar al-Haitami, Juz. IX, p. 72. Ali As-Shabuni, Rawai’ al-Bayan fi Tafsir
Apyat al-Apkam min ALQur'an, (Beirut: Dar Al-Fikr, 1980), p. 181.

‘Ar-Romli, he guided Argon’s citizens, Andalusia, to live in their country
although they are leaded by Non-Muslim. Even, Muslims are not forbidden to pray
there. Sythabuddin ar-Ramli, Fazawa ar-Ramli (Maktabah Syamilah), p. 182.

* The results of Muktamar Litboyo regarding some decisions related to non-
Muslim reign. Those results will be examined in the next part.

¢ Is the condition when there is an addiction and threats to five aspects in Islam,
such as religion, soul, wealth, generation, and intelligence. Wahbah Zuhaili, Konsep
Darnrat dalam Hukum Islam: Studi Banding dengan Hukum Positif, trans Said Agil Husain
al-Munawwar (Jakarta: Gaya Media Pratama, 1997), p. 71.

7 Umayyah Dynasty is Muslims’ reign after Khulafa’ al-Rasyidin. This dynasy
existed in 41 H or 661 M. The founder of Umayyah Dynasty is Muawiyah ibn Abi
Sufyan ibn Harb. Moh. Nurhakim, Se¢jarab dan Peradaban Islanz (Malang: UMM Press,
2003), p. 53. Samsul Munir Amin, Sejarah Peradaban Islam (Jakarta: Amzah, 2009), p. 118.
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about authorization should be taken over by Muslim. It is fine different
from the concept of nation-state in Indonesia, where a chief does not
have religion responsibility. So, the constitution of Indonesia bestows
an equal right authority to whoever to be the chief, without considering
his ethnic group or religion.?

The NU is the biggest Islamic organization in Indonesia. In
etymology, NU means revival of zuffi. This organization is established in
Surabaya, on 31 January 1926/ 16" or Rajab 1344 H.” NU has given lots
of contributions on historical journey of Indonesia, either before or after
its independence. The existence of Bahtsul Masail institute as subordinate
of NU has a significant role in the process of solving problems related to
religious issues. In every congtess, problems are always solved. One result
of Babtsul Masail that is the main focus of this study is the outcome of
NU Congress XXX at Lirboyo in 1999, concerning non-Muslim reign.
Mutktamar Lirboyo yielded results as follows:

“Muslims are not allowed to be given a dominance to a non-Muslim aside
from in a hurry situations which are: (a) in the fields that Muslims cannot
take it in hand cause definite capability; (b) in the fields when there is

Muslim that has capability, but there is an indication exists that he might

betray; (c) since non-Muslim reign brings benefits.”""

The outcomes of Muktamar Lirboyo became the main principal
of NU through non-Muslim reign. What decided by Mukztamar Lirboyo
was different from the result of Babtsul Masail Kiai Muda Ansor forum
which was held at March 11-12, 2017. As the subordinate of NU, GP
Ansor resulted a recent law referring to non-Muslim reign which different

from what Muktamar Lirboyo’s result. By considering all sorts of aspects

® Those principles ate officially written in UUD 1945 article 27 verse (1) and
(2); Article 28, Article 28D verse (3), article 28E verse (3).

° H. Soeleiman Fadeli, Antologi NU: Sejarah Istilah Amaliah Uswah (Surabaya:
Khalista, 2008), p. 1.

10 Lajnah Talif wan Nasyr, ~Apkamnl Fugaha’,; Solusi Problematika Afkitnal Hufkun
Istam, Keputnsan Muktamar, Munas dan Konbes Nahdlatn! Ulama (1926-1999 M) (Surabaya:
Diantama, 2004), p. 581.
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included nowadays circumstances of Indonesia, those forums resulted

different final law. In z&btisar released by GP Ansor, the following is

point (f):
“The change of global politic system encourages the existence of fresh
yitihad which is based on late classic views. Ibn Taimiyah tried to leave
the reciprocal categorization once by means of dar murakhabah concept.
Ibn Taimiyah’s views should be considered in order to see the system of
modern statehood based on citizenship. This system seems difficult to
review if only use the categorizations written in classic books. Consider
about this case, also al-Ramli speaking and result of Muktamar NU

Banjarmasin, the selected non-Muslim chief is constitutionally and

religiously legitirnate.”11

These contrast results are debatable to be examined, prominently
when they are seen by means of the existence of GP Ansor as the
subordinate organization of NU, and considering at the istznbat
methodology of law used at once. Essentially, the writer saw these
dissimilar point of views could contribute the development of Zstinbat

methodology in nowadays contexts.

Istinbat and al-Sabit-al-Mutahawwil Theories in Islamic Thoughts

Etymologically, the word zs#inbat means get something out of its
hiding."”” In Islam, the term istinbat is used to produce an Islamic law
based on the main sources.” Therefore, istinbat is a fundamental step
in Islamic law discussion. #s#znbat, its existence influences the principals
to bring Islam law into reality which relevant and significant to every
historicity. In Islamic law theory, there are three typologies of #stinbat of

law methodology, such as bayanz, talilz, and istislahi. First, bayani method

""'The result of Babtsul Masail Kiai Muda Ansor March 2017 point (f).

'2 Haidar Bagir and Syafiq Basti, ljzihad dalam Sorotan (Bandung: Mizan, 1996),
p. 25.

Y Romli SA., Mogaranah Mazahib fi al-Ushul (Jakarta: Gaya Media Pratama,
1999), p. 1.
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which is also called a/-Qawa’id al-1ugawiyah al-Usuliyah.** This method refers
to language rules that used to analyze and understand the written text in
Qur’an and badis Prophet."” These norms ate used as the primary resource
in Islamic law due to Qur’an and Sunnab written rightly as language. Bayani
method includes two definitions, that are a/-Tabayun dan al-Tabyin, which
are the process of finding clarity (a/-Zubur) and giving clarity (al-Ighar),
by means understanding (a/-Fahm), making others understand (a/-Ifham),
gaining meaning (a/-Talaggi) and transferring meaning (a/-Tablg)."* In
this methodology, the object is texts. The third is is#s/aji method, means
that prosperity is the top of priority in how and why sharia is created.
According to Izzuddin Ibn Abdisalam, all sharia certainty coming from
Allah is containing prosperity, sometimes to avoid disruption or inviting
prosperity.”” Then, in the next development, the method of finding sharia
law that otiented on prospetity is also called by Magasid al-Syari’ah."®

""'The principles of language have significantinfluence in the process of deciding
Islamic law. Abdul Wahab Abd. Salam Tawilah, Asar al-Lugah fi 1kbtilaf al-Mujtabidin
(Cairo: Dar al-Salam, 2000.)

'S M. Hasbi Umat, Nalar Fikih Kontenmporer (Jakarta: Gaung Persada Press, 2007),
p. 66.

!¢ Rahma Amir, “Kerangka Metodologi Penalaran hukum?”, Jurnal Al-Abkan,
Vol. 5 No. 2, December, 2015, p. 171.

" Izzudin Ibn Abdissalam, Qawa’id al-Apkam fi Masalip al-Anam (Lebanon: Dar
al-Ma’rifah, t.t.), p. 9.

'8 Magasid al-Syari'ah comes from two words, maqasid and syari’ah. The word Magas
7d merupakan is plural form of magsid which means come into. Mahir Hamid al-Hauli,
AlIstigra’ wa Daurubu fi Ma'rifati Magasid al-Syari’ ‘Inda al-Imam al-Syatibi, Unpublished
paper, 13. While, terminology, there are some definitions by experts. Muhammad Tahir
Ibn ‘Asyur defines Magdshid al-syari’ab as a general goal and obvious meaning in some
measurements (Zasyri ). Ismail Hasani, Nagariyah al-Magasid Tnda al-Inan Mubammad Tabir
Ibn Asynr (Virginia: Al-Ma’had al-‘Alami li al-Fikr al-Islami, 1995), p. 117-118. While ‘Allal
al-Fasi defines Magdshid al-syari’ah as a goal and Allah’s certainty. ‘Allal al-Fasi, Magasid
al-Syari’al al-Islamiyah wa Makarimuha (Maroko: Maktabah al-Wahdah al-‘Arabiyah, t.t.),
p. 3. In Magdshid al-syari'ab there five principles which become fundamental things from
what Allah gives to us. Those five aspects also called as daruriyah, that means keeping
religion (bifzu al-Din), keeping soul (bifzu al-Nafs), keeping wealth (bifzu al-Mal), keeping
generation (hifzu al-Nasl), and keeping intelligent (bifzu al-Agl). Abu Hamid al-Ghazali,
Al-Mustasfa min lim al-Usul (Beirut: Dar al-Kutub al-Tlmiyah, 1983), p. 286.
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Al-Sabit and al-Mutahawwil theoties are used to analyze the products
of Islamic thought. According to Adonis", the Islamic view history
can be divided into two. They are a/-Sabi (permanent) and a/-Muta)h
anwil' (changed). According to Adonis, the a/-Sabit refers to people who
imitate (z##7ba’) the recent others’ thinking. In other words, the decision
produced from this method is only a copy-paste form,” while a/-Muta)
awwil refers to a thinking based on creativities (z6da’). Human creativity
resources become the significant things in using this theory. Hence, this
thinking, as known as a/-Mutahawwil is always progressive because of
not using textual as the main pillar. Those classification (a/-Sabif) and
(al-Mutahawwil) are not aimed at Islamic doctrine, but those classification
is purposing at the way of thinking of Muslim of the way how to look
at two aspects which are past and present events. The way of thinking
above is reflected in various products of thinking, culture, and Muslim
scientists from all dimensions, such as religion (fikih, theology, fasawuf,
and so on), language and literature.” Then, the competition between
the unchanged (a/-$Sabif) and changed (al-Mutahpawwil) has recorded that
(al-Sabit) is dominate. The way of imitating the thought is by repeating
what are existed in medieval era, more precisely, when the condition of

Islamic thought was in static petiod due to zaglid** as the main choice.

1 Adonis is not an authentic name. Hence the name is Ali Ahmad Said, Adonis
is given by Anton Sa’adah, the founder of The Syrian Social Nationalist Party (SSNP)
in 1940s. Adonis is the name of one of gods in Babilonia legend. Adonis, Arkeologi
Sejarab Pemikiran Arab-Islam, trans. Khairon Nahdiyyin (Yogyakarta: LKiS, 2012), p. xvi.

? Adonis defines al-Sabit as a thought based on the text, and what makes it in
order (sabal) as the basic of established, both in understanding or evaluating. Adonis,
Arkeologi..., p. xxvil.

> al-Mutahpawwil, Adonis divides it into two: firsz, as a thought based on the text,
but by interpretation which cause text can adapt to realities and changes. Second, as the
thought that assumes text that does not contain authority, and based on intelligence,
not verses (vision form God to man). See Adonis, Arkeolgi...p. xxviii.

> Ibid., p. vil.

» Khairon Nahdiyyin, Dalan Pengantar Penerjemah Buku Adonis. . ., p. xxii.

* Etymology, taglid is taken from al-Qaladah which mean following someone.
While, terminology, faglid means following someone’s idea but he does not know the
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But the thing should be understood as its substantial, Islam is not only
about #tiba’ dimension and subut, but rather other dimension such as

thda’ and tahpawwnl.

The Results of Muktamar NU Lirboyo and Kiai Muda Ansor
Addressing Non-Muslim Leadership

NU is the biggest organization in Indonesia. Established at 16 of
Rajab in 1344 H, coincided exactly at 31 January 1926 leaded by K.H.
Hasyim Asy’ati as Rais Akbar.” NU exists to sustainably preserve and
develop Islam through Ahlussunnah Waljamaah.* In the term of faith,
NU was following Abu Hasan and Abu Mansur. In fikih, it refers to
one of the four schools of thought concerning Muslim. While related
to tasawuf, NU stayed in Imam Junaidi al-Baghdadi and Abu Hamid’s
al-Ghazali’s thought.”” The controversy of non-Muslim reign focused
on Bahtsul Masail Muktamar XXX NU in Lirboyo, Kediri, was held in
Babtsul Masail ad-Diniyah al-Wagqi‘iyah at 21 to 27 November 1999. This
kind of discussion began by the following question: “What is Islamic
law of empowering state affairs to non-Muslim?”

Babtsul Masail forum resulted in a opinion that declares Muslims
are not permitted to give dominance to a non-Muslim with the following
written exceptions: firsz, in the fields that Muslim cannot take it in hand
causes definite capability; second, in the fields when there is Muslim that
has capability, but there is an indication exists that he might betray; #/zr4,
since non-Muslim dominance brings benefits.® Those results undetlined

that people classified into non-Muslim is around ah/-Dzimmah and it

background of the idea. Abdul Karim Zaidan, A~ Wajzz fi Usul al-Fikih (Oman: Maktabah
al-Basair, 1994), p. 410.

» Abdul Muchith Muzadi, NU dalam Perspektif Sejarabh dan Ajaran (Surabaya:
Khalista, 20006), p. 36.

* Djamaluddin dan Ahmad Chumaidi Umar, Ke-NU-an_Ablussunnah Waljama'ah
(Semarang: LP Ma’arif, 1994), p. 42.

7 Laode Ida, NU Muda (Jakarta: Erlangga, 2004), p. 7.

* Lajnah T2’lif wa Nasyt, Abkanm al-Fugaha’ (Surabaya: Diantama, 2004), p. 581.
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should be an effective control mechanism.
Deciding and finding the results of the discussion above, here are
the main considerations:
1. QS. An-Nisa: 141
Meror Gtashl e 52,880 dll dszy 0
And Allah will never give the disbelievers over the believers a way (to overcome them)”.
2. Tubfah, page 72

(&) Olztu¥s 15b) Jod Ll Uyshasl OF Y oxe ol o3 (B0 pasle OlwiuYs
Ceed sly Jozal lId o) 0adS solb (405) dilaly ikl Byle Lol IS pyom sl
s pall wis L3I gl 4 Blezadl Sls g oo dexill § S 4l 8y9 0l
“Muslims are not allowed to ask helps to either disbelievers or others asides from
highly urgent condition. According to their views, asking belps to disbeliever is
probibited although in emergency way. However, in titimmal, it is mentioned exactly
the probability of asking helps in emergency.”
3. Asy-Syarwani Ala al-Tupfah, page 72-73
Ol o 5B ol Greludd] e 038 4 psdY Gb G AdgS dodall Cuad o) e
IS oy ,4é g Lo dxlag pldl) 8)9 pa) 4idsi Jlsz dmodé (03 § Caaly dike
bkl oo 45Y oyl (o dmies wtdlie deal Go e
“If an important matter requires a conferral that cannot be solved by Muslins or there
is an indication exists that those Muslims might betray and safe in kafir dzimmii,
s0 it is allowed to give the authorization due to emergency. However, for those who
confer it, they should do controlling toward kafir and able to take then care of any
attacks come from Muslims.”
4. Al-Mahalli ‘Ala al-Minhaj, page 172
ekl o dlaglus gy Y (35 paads Olstus Vs
83,0 VI pyond (Olstug Vs 4gd
“Muslims are not allowed to ask any belps to kafir since it is forbidden to aunthorize
a kafir through Muslims in exception of emergency.”

5. Apkam al-Sultaniyah, page 22 and 25

bl ylsten OF a8 pasdd] Bylg Lol LJudS B)l99 LarsdS Bylig (u e e Hlisll
oolgiz] e Loslasly il soall 10 4l poods e

0x5s pla¥l gl e gaie b Ll OV 81 by g . hmdl lyaSod dudid) 8yl35 el
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“There are two kinds of ministry such as tafid (conceptor) and tanfidz, (executor).

It is called by tafivid, if a leader/ one in authority determines a minister to do all
things that he onght to do in setting all matters which appropriate to bis point of views
and come to him upon the jjtihad. Meanwhile, what the tanfidz is, the dominance is
weafken than it and the requirements are more little in amount due to the limited of
imant’s views and its controller.”

Babtsul Masai/held by Kiai Muda Ansor in Jakarta on 11 to 12 March
2017 is not addressing without significant results. This kind of discussion

was held to solve Ansor’s worries considering the phenomenon happened

at that time. The election of governor of Jakarta which brought religion

as a political propaganda divided Muslims into two groups. It is written

in the beginning of Babtsul Masail result, that:

Islam and state are different topics that seem difficult to find the final
discussion result. The experiences concerning Muslim countries nowadays
need discussions. Some places such as Iraq, Syria, and Yemen are the
closer factual examples. Since we are in Ansor, believe that the relation
of Islam and state has already done for Indonesia. In 1984, NU has
approved five basic principles of the Republic Indonesia (Pancasila) as
the one and only principle. That issue aims at the conclusion which NU
accepts nation-state, as the form of state with its all consequences. But
unfortunately, what we found in society did not work in line with that
suspicion. Since the independence of Indonesia, it had been agreed that
this country belonged all Indonesian people and no differentiations based
on religion. Therefore, it never happened as far as histories recorded that
all the cabinets are Muslims. So do Indonesian people, it would never
happen that all of them are Muslims. But in fact, there are still some
who do not agree with it. One of obvious indicators is the existence of
clamorous religion symbolization which is in serious condition in Jakarta’s
governor election. It is possible that this case will affect other regions
in Indonesia. If we ignore it, there will be disunity in Indonesia. The
development of this country will be run well if only the society reach a
harmony by diminishing some points of contradiction, particularly in a
sensitive contradiction.”’

Babtsul Masail forum realized that the taken controversy was one

of the sensitive and debatable issues, especially in Jakarta’s governor

2 Result of Bahtsul Masail Kiai Muda Ansor.
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clection. But the facts did not already strive to the better way, so it is
needed to solve all about non-Muslim reign in all levels, in the context of
nation-state like in Indonesia. Based on those description, this controversy
discussed in waqiiyah way, then investigated in maudu iyah. Regarding to
the result of Bahtsul Masail Kiai Muda Ansor, there were three decisions
of Muktamar NU Congtress about the reign that had been mentioned, for
instance Muktamar in Banjarmasin, Surabaya, and Lirboyo™, Kediri. In
Banjarmasin congress held in 19306, it was concluded that Indonesia is
Islamic country, even if Dutch held the power at that time. What Islamic
country mentioned before, means there was no aim that refers to the
system of state-politics, but it refers to the term religious, exactly Islamic
region.”! While in Muktamar NU in Surabaya, held in 1954, the result was
unpredictable. Soekarno was selected as waliyul amri al-Darnri bi al-Syankab.
The main source of this result was the declaration of Imam Ghazali
in Ihya’ Ulnmiddin. This judgement was concluded based on prosperity
and unity of Indonesia, practically in leadership.”* Based on those three
results of Muktamar which discussed above, it can be considered that
controversy about non-Muslim reign in nation-state like Indonesia is not
a clumsy case. The finding referring to this problem is dynamics depends
on context and situation around. This matter orders Kiai Muda Ansor to
do re-inspection by considering context and the developing era.
Babhtsul Masail Forum Kiai Muda Ansor also discussed about KH.
Sahal Mahfudz talks related to the terminology of classical Islamic Politic
that is not suitable to match with the concept of nation-state according
to him. The dichotomy dzimmi-harbi is the one of the terms that would
be a matter if it is applied in nation-state like in Indonesia. This kind of
paradigm usually puts non-Muslims as the second-grade community and

do not belong to an association which equals to Muslim. Whereas, in

% It has been examined in previous page.

Y Bughyatul Mustarsyidin.

2'The result of Muktamar NU is ctiticized by Perti and PSII who disagree with
waliynl amri al-Daruri bi al-Syankah that pinned to Soekarno.
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democracy, all citizens have similar right authority in all aspects without
being separated by religion, reins and ethnics. Itis a must that dzzmmzi-harbi
should be understood as a selected concept when the citizenship is based
on religion and not based on nation-state as implemented in Indonesia.
The applying of these two concepts should be done by considering the
context and system of citizenship used. Therefore, as the manifestation
of Islamic law that aiming at social justice, so doing re-contemplation
and renewing some terminologies in fikih of classical Islamic politic
is a must.” About the policy of choosing non-Muslim in the election,
Kiai Muda Ansor mentioned the judgement of Ali as-Sabuni and Said
Ramadan al-Buti told that it is proscribed thing to choose non-Muslim
as leader. This thought became popular for Muslim. Some references
in fikih of classical Islamic politic told the same thing as before. The
opinion of as-Sabuni and al-Buti was in line with the result of Muktamar
NU in Lirboyo.

In addition, Kiai Muda Ansor was inclining to the opinion that
mentions if choosing non-Muslim as a leader is allowed. To strengthen
its argument, this forum used the opinion of Syaikh Ali Jum’ah, as the
ex-adviser on religious law for a region of Egypt. These are the three
reasons of the probability to choose non-Muslim as a chief:

1. The context of nowadays state structures is not similar as

the past. In modern, every citizen has similar right authority; in

consequence, a non-Muslim is able to have an equal position in
military, police force, chief executive and others government
offices.

2. The purpose of this position is in order to make resembling of

its duties. Therefore, the most important thing from the election

of government part is the capability and integrity a candidate in

» Tt became Ahmad ar-Raisuni’s concern, a Muslim intellect from Maroko that
yelled re-contemplation to topics in classic Islamic fikih that is already not suitable to
this era. Ahmad ar-Raisuni, Fikih al-Saurah Murajaat fi al-Fikih al-Siyasi al-Islami (Kairo:
Dar al-Kalimah, 2013).
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carry out the duties.
3. The prohibition to select non-Muslim as a leader is especially
for kbilafah al-Uzma only, which covers all the matters includes
state and religion. While an executive now is only concerning
about state.”
In summary, Bahtsul Masail Kiai Muda Ansor is resulted these
following points:
1. Referring to three results of Muktamar NU: Banjarmasin,
Surabaya, and Lirboyo, Kediri; the best solution to respond all
issues related to nationality.
2. As what expected by KH. Sahal Mahfudz, it needs an effort to
obtain the permanent solution to make the complicated things apart
cause the difficulties of applying the concept of state structure
using classical fikzh in modern era.
3. Basically, KH. Wachid Hasyim’s attitudes as representative of
NU and BPUPKI let the action of religion struggle model that
oriented to achieve the substantive of Islamic doctrine than the
symbols of Islamic itself.
4. It is necessary to change the concept of friend-rival which is
based on solely different religion into friend-rival concept based
on obvious enmity ()zrabah). This is in line with #&huwwah wataniyah
concept by NU without ignoring wkbuwwabh Islamiyah.
5. Most of mufti are override-count on Muktamar NU Lirboyo
results- to the election of non-Muslim as a leader or executive.
The decision is reached carefully. However, the ztihad done by
contemporary ulama, such as Syaikh Ali Jum’ah and Syaikh Abdul
Hamid al-‘Atrasy, in choosing a non-Muslim leader, should be
seen as the effort to solve problems related to the applying of
Islamic doctrine in the context of modern state politic system. By

considering both capacities, it is not excessive if the opinion of

3 The results of Babhtsul Masai/ Kiai Muda Ansor.
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both #lama above is categorized as &hilaf mu tabar.
6. The change of global politic system requires the existence of new
ytihadwith basically based on classical point of view. Ibn Taimiyah
views should be considered in order to see the system of modern
statchood based on citizenship. This system seems difficult to
review with only use the categorizations written in classic books.
Considering about this case, also al-Ramli opinion and result of
Mufktamar NU Banjarmasin, the selected non-Muslim leader is
constitutionally and religiously legitimate
Those results were officially existed on Sunday, 19 March 2017.
At that time, the mushobhih were KH. Abdul Ghofur Maimoen and
KH. Shofiyulloh Mukhlas. The formulators of the results were KH.
Muhammad Najib Buchori, KH. Abdul Lathif Malik, KH. Ahmad Nadhif
Abdul Mujib, K. Faridu Asrihi, and KH. Abu Bakar Yahya.

Typology of Methodology of Istinbat Method of Muktamar NU
Lirboyo and Babtsul Masail Kiai Muda Ansor

Alot of problems have been discussed in Muktamar NU at Lirboyo
in 1999. One important thing is about statehood leadership. The main
question emerges in the forum was: “How does Islamic law authorize
state affairs of Muslim to non-Muslim?” Literally, it can be understood
that the main question was not addressing the highest chief executive
but the ministers. The fact written above can be easily accepted because
the president at that time was KH. Abdurrahman Wahid. What means
by ‘authorizing the state administration’ was referring to authorize it
to presidential ministers. Shortly, this forum obsessing in solving the
problems related to the Islamic law of how about inaugurate ministers,
legislatives, governor, regent and so on, by the president of Indonesia,
Gus Dur.

Basically, Muktamar forum resulted that Muslim was not allowed to

give dominance to non-Muslim, particulatly for Indonesian administration,
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except in an emergency. It sounds interesting to know ‘emergency’ is the
key word from this result. In other words, the forum desired to strengthen
that no reasons to give an authorization to non-Muslim when it is in
safe way. Deciding ‘emergency’ as the background of the result was like
a compromise from this forum on how to implement classical /&b of
Islamic law in Indonesia. Therefore, emergency situation of this case
was only an ‘escape’, so the result was not out of Islamic law rules. The
circumstance of Indonesia could not be considered in order to change the
concepts in fikih of classical politic doctrine that was not already suitable
to the era. These concepts would have been applied in different era. If
these concepts do not seem to be compatible, the concepts cannot be
changed into any, but the decision would be run into the key ‘emergency’.
Regarding the results of Babtsul Masail Muktamar Lirboyo, it can be seen
that the method used tends to zs#znbat bayani method. Bayani method is the
way of thinking which uses text as the main focus. It refers to what has
been written in the text, both in Qur’an, Sunnah, and texts of holy books.
The basis used in this forum is Qur’an 4:141. From a holistic perspective,
Allah will never let disbelievers to destroy Muslims. This verse is used to
legitimate the suspicion that non-Muslim cannot be given a dominance
which they can use to shatter Muslim. At the end of spectrum, yield the
dominance to non-Muslim to arrange the system can be used as the way
to merge mankind. Besides, there are some texts on classical fi£7h which
are worked as reference. Written in Tu/fah, Muslims are not allowed to
ask any helps to non-Muslims aside from emergency. It is also mentioned
that another judgement said, asking helps to non-Muslim dzzzmiis settled
forbidden in spite of emergency. Agreed, a/-Mahalli ‘ala al-Minhaj also
writes what it is as Tujfab’.

There are three prominent things within classical fi£z6 holy book
being references. First, the issue related to the involvement of non-Muslim
in executive structural that does not belong to a clumsy issue. Although

it is literally not allowed, but in fact, classic f7&z» unfolds opportunities to
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non-Muslim to take a part in executive structural in spite of in emergency
situation only. The dynamics occur around frgaha indicates this problem
is still related to religious consideration scope, not about religion. Secord,
‘emergency’ as the background of the resultis like a compromise from this
forum. Since the fact indicates that in reality not all items in government
can be guaranteed by Muslim, the consideration of ability and morality
becomes the main reason of why non-Muslim is given an opportunity
to state the structure, not only just because of ability, but also morality.
Third, the term dzzmmi is still being a key in those references. It has to
be acknowledged that dzimmi is the term of classic fikzh. This term
is opposite harbi. Literally, dichotomy of dzimmi-harbi within classical
references has to be viewed exactly as it obtained in the past. This kind
of terminology is a classification of inhabitant status based on religion.
Muslims as number one of citizen, while non-Muslims belong to dzimmi
as the next number with their limits.

Despite using theory of Adonis about Unchanged and Changed, the
writer categorizes the results of Babtsul Masail Muktamar NU in Lirboyo into
Unchanged category (a/-Sabii). The result of Muktamarwhich prohibits an
authorization of countrywide affairs to non-Muslim (in normally) indicates
that this decision imitates (i#ba’) the previous point of views. Inability to
leave the regulations within classical fifz) doctrine becomes the reason of
why this decision is suitable to be categorized to ai-Sabit. This result has no
audacity to leave the term dzimmi as a criterion of citizenship status. It can
be seen from the result of Muktamarwhich brings along the term dzzmn,
whereas, as written above, dzzzmi is a term made in the context of classical
state system which differentiates citizenship based on religion. But what
happened in Indonesia is already clear that nation is not differentiated
by religion, but rather based on citizenship (a/-Muwatanab).

The important result of Babtsul Masail Kiai Muda Ansor is the
probability to vote a non-Muslim chief in the context of election in

Indonesia. Not only ‘probable’; but this forum states that voting non-
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Muslim in the election is legal, whether in accordance with religion or
constitution. Considering the type of #s#inbat used, Babtsul Masail Kiai
Muda Ansor is using combination between bayani and istislahi. As a part
of NU, the way of discovering a law through text is persistent hold
by, and combining them into good deed approach. By using these two
merged methods, it is not astonishment that the result of Kiai Muda
Ansor Congress was different from the results in Muktamar Lirboyo. To
strengthen its argument, this forum did not only use /&7, but also cited
experts’ view such as Ali Jum’ah dan Abdul Hamid ‘Atrasy. The fact of
state-nation system is different from state concept within classic politic
[ikih, parallel with Ali Jum’ah point of view. This forum comprehended
that the difference context happened should be a primary consideration
in making every decision. But if the text of classic fi&z) is applied in the
context of modern statehood, a new problem will probably emerge, for
instance the status of inhabitant. In classic fi&7h doctrine, citizenship is
differentiated based on religion, so the term dzimmi-harbi disbelievers
appears. If this kind of concept is implemented in the context of state-
nation such as in Indonesia, a serious problem may exist. In the context
of state-nation, the status of inhabitant is defined by citizenship (a/
Mumwatanah), not about their religion. So, all citizenships have similar
authorization whatever their religion. As the result, what decided by Kiai
Muda Ansor in combining between text and context leads the writer to
add the typology of istinbat they used into bayani and istislapi. Kiai Muda
Ansor does not leave any texts in implementing bayani method. Texts
are still used as the basis in making decision. Named as zs#slaji caused of
what resulted by Kiai Muda Ansor did not utilizing textual texts as the
main answet, but the aim (wagasid) of texts precisely became the main
basic. In other words, Kiai Muda Ansor tended to consider substances
than what has formally been written. The way of thinking was popular
known as #stislahi method.

Meanwhile, considering the Adonis’ theory, what resulted by Bahzsul
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Masai/ Kiai Muda Ansor was counted in a/-Mutahawwil category. The law
of the ability to vote non-Muslim chief was religious and constitutionally
valid, and it belongs to creation (ibda’), and was not an imitation (###iba’).
This forum assumed that the justness is not in written in the text only, but
it is found within the aims to be achieved. Daring to produce a new result
was a way of thinking that should be appreciated. The consciousness
of context in Indonesia is totally different from context of state within
classic fikih doctrines was the basis of why this forum could produce a
progressive result. Texts as references are not longer examined literally,
but it’s substances and the goals within are considered. Therefore, the
Adonis’ theory of Changed is neither longer considered as the justness
which assumed as “in proper” nor a hegemony point of view which
hold guo status. That is why the Unchanged theory is usually reputed as
mistaken way of thinking and should be removed and banned. Due to
deciding different result from majority, as the result, Kiai Muda Ansor
forum causes many controversies.

It seems to be not sufficient if solving problems related to Islamic
law by only using bayani approach, considering the plurality contexts of
Indonesia. Texts must not be the primary pillar in solving any problems
appear. Besides, there is a goal ot zagayid that should be considered. Then,
developing #stislahi method as the primary key in solving problems is a
must, regarding the context of Indonesia. It has to avoid the practical
Islamic law congress that has no significant roles. Therefore, Kiai Muda
Ansor disposed to consider about substances than formal form can be
a penetration in doing inspecting and developing the methodology of
gaining Islamic law in Indonesia. However, each decision in Islamic law is
aiming at benefits at last. Thus, it is prohibited if there is a formulation of
law that causes a damage or anxiety. If it happens, it is wrong to accuse

Islam, but it could be because of the way of how the law was produced.
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Conclusion

The above discussion delivers a fruitful insight with regards to the
dynamics of Islamic laws in contemporary Indonesia. The contrasting
opinions between the national board of the Nahdlatul Ulama/NU and
its youth organisational wing reflects the multiplicity of Islamic laws
within the traditionalist NU circle. Thus, there have been different and
contrasting opinions within the NU. This article has demonstrated
a particular case which tells a different construction of Islamic laws
with regards to non-Muslim leadership in the largest Muslim country
Indonesia and at the same time informs pluralism in formulating Islam
laws. The contrasting view of the national board of the NU and its
youth organisational wing particularly develops because of different
construct in defining Islam and democracy in the largest Muslim country
Indonesia. These two institutions differ in reconciling zs#znbat (methods
for formulating the laws) of two principles of Islamic laws (usu/ al-figh),
al-sabit (permanent) and al-mutahawwil (change). The NU seems to limit
the Zstinbat through the bayani (explanatory) method, while the Ansor
combines bayani and istislah (common good). It further argues that the
national board of the NU particulatly sees the prohibition of non-Muslim
leadership as al-sabit, an unchanged dictum, whereas the Ansor considers
it al-mutahawwil as looking at the Indonesian state constitution that does
not discriminate its citizens based on religion. Thus, making Islamic laws

accords to the state constitution.
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